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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D18.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 

 Law & Motion 

 
 

   

    

1. 9:00 AM CASE NUMBER:  MSC19-02477 
CASE NAME:  DEL RIO  VS.  WEIS 
HEARING ON MOTION FOR ATTORNEY FEES  
FILED BY:  PETER WEIS 
*TENTATIVE RULING:* 
 
The Court awards Defendants attorney fees in the amount of $94,334.50 against Plaintiff Del Rio. 
The Court awards Defendants costs in the amount of $13,222.17. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  MSC20-02660 
CASE NAME:  DIMITROV  VS.  CASTILLO 
HEARING ON MOTION TO REOPEN DISCOVERY  
FILED BY:  CELESTE CASTILLO 
*TENTATIVE RULING:* 
 
Defendant’s motion to reopen discovery is granted. 
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3. 9:00 AM CASE NUMBER:  MSC21-01910 
CASE NAME:  STACY GIBBONS  VS.  THE COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO PLAINTIFF’S 1st Amended COMPLAINT  
FILED BY:  EAST BAY REGIONAL PARK DISTRICT 
*TENTATIVE RULING:* 
 

The demurrer to plaintiff’s First Amended Complaint (“FAC”), filed by East Bay Regional Park 
District (“Park District”) is sustained without leave to amend, as discussed below.  

Background  

On the morning of August 9, 2020, after planning a bicycle ride and ensuring the route was 
“regularly utilized by cyclists,” Grant Gibbons, his sister, and a friend, went on an “out-and-back” ride 
on the Delta de Anza Trail. While traversing a portion of the trail, Mr. Gibbons’ front bicycle tire 
became perilously lodged in a gap between the concrete slabs on which he was riding. The dangerous 
condition was multiple inches deep, and covered with detritus. Mr. Gibbons' momentum was 
suddenly halted and he was ejected over the handlebars head-first into the concrete. Mr. Gibbons 
suffered a severe traumatic brain injury and eventually died as a result. (FAC, ¶¶1-6, 39-53.)  

His widow and heir, Stacy Gibbons (“plaintiff”), suffered damages due to the accident and loss 
of her husband. She filed this suit on September 17, 2021 against the County of Contra Costa, East 
Bay Regional Parks Department (aka Park District), The East Bay Municipal Utility District, California 
Department of Transportation, and The Contra Costa Flood Control District. She initially alleged 
causes of action for premises liability, wrongful death, and vicarious liability.  

The Court (Judge Baskin) sustained a general demurrer by the Park District to plaintiff’s 
original complaint after hearing on August 12, 2022. The order was based on the failure to plead a 
specific statutory basis for liability, as well as the doctrine of trail immunity. Plaintiff was given leave 
to amend, which she did. On August 22, 2022, plaintiff filed her FAC, which is now at issue in the 
current demurrer. Plaintiff now alleges two causes of action: (1) Dangerous Condition of Public 
Property pursuant to Government Code sections 830, 835, and 835.2; and (2) a Wrongful Act or 
Omission of Public Employee and/or Agent pursuant to Government Code sections 815.2, 815.4, and 
820(a).  

The FAC incorporates several exhibits including (1) the 1999 license agreement by which the 
Park District acquired rights to the path in question, (2) the 1998 Park District Resolution authorizing 
the agreement, (3) the agenda for the meeting at which the 1998 Resolution was passed, and (4) a 
webpage printout allegedly showing swim lessons offered at Ambrose Aquatic Center, the “closest 
recreation area to the Accident site and the Subject Parcel,” which includes the commercial purpose 
of providing activities on a fee basis. (FAC, ¶38.)  

The Park District met and conferred on the amended complaint with plaintiff’s counsel (see 
Declaration of Jenny Li), as required by statute, and later filed this demurrer. The Park District asserts 
trail immunity under Government Code § 831.4 and challenges the second cause of action based on 
failure to allege any negligent or wrongful act of an “employee” or “agent” of the Park District. 
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Plaintiff opposes the Park District’s demurrer, again arguing the Delta de Anza Trail is not a “trail” 
under Government Code § 831.4, and that the doctrine of trail immunity has been impermissibly 
expanded.  

While the County of Contra Costa and the Contra Costa Flood Control District both also filed 
demurrers set to be heard on this date, plaintiff dismissed those defendants on October 17, 2022, 
rendering their demurrers moot. 

Requests for Judicial Notice 

In support of its demurrer, the Park District filed a Request for Judicial Notice (“RJN”) with 
respect to the following:  

1. the FAC; 

2. plaintiff’s original complaint; 

3. the Order After Hearing following August 12, 2022 hearing; and 

4. a transcript of proceedings from the Court’s August 12, 2022 hearing. 

The request is granted.  

Plaintiff also filed an RJN in opposition to the demurrer, requesting judicial notice of the 
following: 

1. A Park District Resolution from December 1993 to enter into a License Agreement with 
East Bay Municipal Utility District i.e. the Mokelumne Aqueduct Corridor. 

2. A Park District’s Board of Director’s meeting Agenda from December 15, 1998. 

3. A Park District Resolution from December 1998 to Enter into a License Agreement with 
Contra Costa County i.e. Ambrose Park and the Contra Costa Water District Aqueduct’s 
service road/public corridor.  

4. A December 30, 1993, Agreement between the East Bay Municipal Utility District and the 
Park District. 

5. The Ambrose Aquatic Center Fee Schedule for Swimming Lessons; 

6. the FAC; and 

7. Order After Hearing following August 12, 2022 hearing. 

Park District objects to the Court taking notice of the fifth item listed above (related to 
swimming lessons). The Court notes this document is also attached to the FAC as an exhibit and 
mentioned in the FAC at ¶38. As such, the document is a court record and subject to judicial notice, 
though not for its truth. (See Fremont Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 
113-14; Aquila, Inc. v. Superior Court (2007) 148 Cal.App.4th 556, 569.) With this qualification, 
plaintiff’s request is granted.  

Standard 
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“When any ground for objection to a complaint, cross-complaint, or answer appears on the 
face thereof, or from any matter of which the court is required to or may take judicial notice, the 
objection on that ground may be taken by a demurrer to the pleading.” (Code Civ. Proc., § 430.30 (a).) 
In reviewing the sufficiency of a complaint, all material facts properly pleaded are deemed admitted, 
but not contentions, deductions or conclusions of fact or law. (Blank v. Kirwan (1985) 39 Cal.3d 311, 
318, citations omitted.) On demurrer, the complaint is read as a whole and the parts in their context, 
considering matters which may be judicially noticed. (Ibid.; Code Civ. Proc. § 430.30(a).) Where a 
demurrer is sustained, the burden of proving a reasonable possibility that it can be cured through 
amendment is on the plaintiff. (Blank, supra, at 318.)  

Discussion 

Trail Immunity 

A public entity is not liable except as otherwise provided by statute (Gov. Code, § 815). 
(Burgueno v. Regents of University of California (2015) 243 Cal.App.4th 1052, 1058.) If the Legislature 
has not created a statutory basis for it, there is no government tort liability. (Ibid.)  

For purposes of this demurrer, the Park District does not dispute that plaintiff pleads the 
elements of a dangerous condition—one of the statutorily defined bases of public entity liability. 
While the District does argue the sufficiency of the second cause of action (Memorandum of Points 
and Authorities in Support of Demurrer, 12:14-26), we may assume that sufficient facts are stated.  

Still, Government Code § 815(b) provides that public entity statutory liability is subject to 
any statutory immunity and trail immunity has been established. In its entirety, Government Code, 
§ 831.4 provides as follows: 

A public entity, public employee, or a grantor of a public easement to a public entity 
for any of the following purposes, is not liable for an injury caused by a condition of: 

(a) Any unpaved road which provides access to fishing, hunting, 
camping, hiking, riding, including animal and all types of vehicular 
riding, water sports, recreational or scenic areas and which is not a 
(1) city street or highway or (2) county, state or federal highway or 
(3) public street or highway of a joint highway district, boulevard 
district, bridge and highway district or similar district formed for the 
improvement or building of public streets or highways. 

(b) Any trail used for the above purposes. 

(c) Any paved trail, walkway, path, or sidewalk on an easement of 
way which has been granted to a public entity, which easement 
provides access to any unimproved property, so long as such public 
entity shall reasonably attempt to provide adequate warnings of the 
existence of any condition of the paved trail, walkway, path, or 
sidewalk which constitutes a hazard to health or safety. Warnings 
required by this subdivision shall only be required where pathways 
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are paved, and such requirement shall not be construed to be a 
standard of care for any unpaved pathways or roads. 

(Emphasis added.) 

Plaintiff contends the Park District has not shown the roadway here is a “trail” within the 
meaning of the statute, such that immunity would protect the Park District. Plaintiff describes a 
“three part test” for determining whether something qualifies as a trail. (Opposition, 5:7.) Defendant 
dismisses the existence of any test as “pure fiction.” (Reply, 2:22-25.)  

There is some authority for plaintiff’s position. (See, e.g., Amberger-Warren v. City of 
Piedmont (2006) 143 Cal.App.4th 1074, 1078-1079 [“Whether the property is a trail depends on a 
number of considerations, including accepted definitions of the property, the purpose for which the 
property is designed and used, and the purpose of the immunity statute.”]; see also Nealy v. County 
of Orange (2020) 54 Cal.App.5th 594, 603 [same].) However, even the license agreement presented 
here (which, as the Park District points out, is decades old at this point) defines the “trail” by its 
component parts and uses, which include the recreational activities listed in the immunity statute. 
There does not appear to be a dispute that the trail is used for recreational bicycle riding, or that such 
activity is what this case is about.  

Despite authorities mentioning the three-part test, the general consensus appears to be that 
use controls. Trail immunity is derived from the uncontested recreational uses of the trail itself. 
(Arvizu v. City of Pasadena (2018) 21 Cal.App.5th 760, citing Montenegro v. City of Bradbury (2013) 
215 Cal.App.4th 924, 932; Loeb v. County of San Diego (2019) 43 Cal.App.5th 421, 433-434.) Where 
there is evidence that the “use” of a trail falls within the statutory language of subdivision (a), 
authorities generally hold that property is a trail. For example, like in Burgueno, supra, 243 
Cal.App.4th 1052, there may be evidence of an initial design that did not include a recreational trail 
(that case involved a trail designed for commuting – what plaintiffs there referred to as “a bicycle 
transportation corridor”), but the use of the property controlled whether it fell within the trail 
immunity statute. The plaintiff in Loeb, supra, 43 Cal.App.5th 421, was similarly unsuccessful in 
arguing the importance of design over use. That court stated, “[b]eginning with the language of 
section 831.4, we observe that the word “design” appears nowhere in it, while “used for” does. (Id. at 
432-433.) 

Further, despite the plaintiff’s emphasis on the fact this trail is paved (see Opposition at 
13:21), the nature of the trail's surface is irrelevant to questions of immunity. (Carroll v. County of L.A. 
(1997) 60 Cal.App.4th 606, 609.) That the stretch here was a “service road” at some point does not 
alter its current use. (See Hartt v. County of Los Angeles (2011) 197 Cal.App.4th 1391, 1399-1400 [trail 
immunity applied even though property was used as “a means of access for service vehicles” in 
addition to recreation].) The multi-use trail in this case is closer to the multi-use paved trails in other 
cases cited by the Park District than the boat ramp in Treweek v. City of Napa (2000) 85 Cal.App.4th 
221—the only case plaintiff cites wherein trail immunity did not apply (though that court rejected 
plaintiff’s claim that the ramp could never fall within the definition of a trail).  

As the reply brief points out, the Treweek court agreed with other cases that, despite paved 
surfaces, “the language of subdivision (b) covering ‘any trail’ extends immunity to those trails based 
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on their use. This includes the “paved class I bike path running along the perimeter of a large park.” 
(Treweek, supra, at 231, citing Farnham v. City of Los Angeles (1998) 68 Cal.App.4th 1097, 1099.) 
It also included the paved Sawyer Camp Trail (part of the San Mateo County Trails Plan) (Treweek, 
supra, at 231, citing Armenio v. County of San Mateo (1994) 28 Cal. App. 4th 413, 415), and 
“a 19.2-mile paved bicycle path stretching along the coast” (Treweek, supra, at 231, citing Carroll, 
supra, 60 Cal. App. 4th at 607).  

The precedent mentioned herein renders further analysis of whether “trail” includes “public 
corridors” unnecessary (see Opposition, 11:19-20), but it is notable that the plaintiffs in Burgueno, 
supra, 243 Cal.App.4th at 1060, also unsuccessfully advanced an argument that the initial design 
there was for a bicycle transportation “corridor.”  

Addressing the purposes of the statute, there is not any support for plaintiff’s position that 
the purposes are not served by applying trail immunity here. The record shows no relationship 
between the “nearby” swim facility and the Park District, even as set forth in the FAC itself. (See FAC, 
¶38 [alleging swim facility gives Park District “a means and/or opportunity to bear the costs and 
expenses of both maintaining the Paved Service Road and of personal injury lawsuits].) Even if there 
were such relationship with the Park District, the charging of fees for swim lessons bears no obvious 
relationship to the trail itself. (See Loeb, supra, 43 Cal.App.5th at 435-437 [rejecting argument that 
charging of a nominal fee for park entry meant that legislative purpose was not served; charging of a 
fee did not transform park into a commercial enterprise].) It is not clear that the only access to 
swimming is on the trail, or that anyone accesses swimming by way of the trail.  

To the extent plaintiff could argue the drain is not part of the trail here, the Court observes 
the plaintiff’s own discussion (see Opposition, 20:22-21:1, and footnote 7), which refutes such 
argument. Additionally, as noted by Judge Baskin in his Order After Hearing on the previous 
demurrer, plaintiff’s argument concerning the incorrectness of the appellate cases is not for this 
Court to decide. 

Appropriateness of Demurrer 

Plaintiff argues that, because trail immunity is an affirmative defense (i.e., not relating to an 
element of plaintiff’s causes of action), it cannot be asserted by way of demurrer. (Opposition, 7:21-
24.) It is true that an affirmative defense can only constitute grounds for sustaining a demurrer where 
the defense is apparent upon the face of the complaint. (H & M Associates v. City of El Centro (1980) 
109 Cal.App.3d 399, 405.) Here, though, regardless of whether plaintiff’s causes of action have been 
sufficiently stated, immunity precludes liability on the face of the complaint. 

Giannuzzi v. State of California (1993) 17 Cal.App.4th 462, is instructive. There, the merits of 
the trail immunity defense were decided on demurrer, which was sustained without leave to amend 
by the trial court and later affirmed on appeal. (Id. at 464, 467.) If any doubts remained regarding 
whether a demurrer can resolve the immunity issue, those doubts have been resolved since, 
following Giannuzzi, the First District Court of Appeal later issued a peremptory writ of mandate 
commanding a superior court to sustain a demurrer without leave to amend based on trail immunity. 
(See State of California v. Superior Court (1995) 32 Cal.App.4th 325, 329.) 
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Like in Giannuzzi, plaintiff's purpose for being on the trail was a recreational bike ride, and he 
was injured during the course of that activity. “In these circumstances the application of section 831.4 
is established as a matter of law. Whether the complaint otherwise states a cause of action for 
dangerous condition liability is made immaterial by this conclusion.” (Giannuzzi supra, at 467, citing 
Gov. Code, § 815, subd. (b) [liability of a public entity subject to any immunity provided by statute]; 
Winterburn v. City of Pomona (1986) 186 Cal.App.3d 878, 882.) The same is true for any cause of 
action constituting vicarious liability for a “wrongful act or omission” of an individual employee: such 
basis for liability is irrelevant because immunity has been established.  

As stated by one court, “[w]e recognize trail immunity comes at a cost to those denied 
recovery for their injuries on public land. But so did the Legislature, and we must defer to its 
calculus.” (Loeb, supra, 43 Cal.App.5th at 436, citing Arvizu, supra, 21 Cal.App.5th at 763.) 

Leave to Amend 

Plaintiff provides no additional facts in the opposition papers that would justify amendment. (See 
Blank, supra, at 318 [burden of showing reasonable possibility that amendment can cure defect is 
“squarely on the plaintiff”].) If plaintiff timely contests this ruling, counsel should appear prepared to 
discuss what additional facts might be added to any amended pleading. 

 
 

  
    

4. 9:00 AM CASE NUMBER:  MSC21-01910 
CASE NAME:  STACY GIBBONS  VS.  THE COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO PLAINTIFF’S 1st Amended COMPLAINT  
FILED BY:  CONTRA COSTA FLOOD CONTROL DISTRICT 
*TENTATIVE RULING:* 
 
Moot.  Please See Line 3. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC21-01910 
CASE NAME:  STACY GIBBONS  VS.  THE COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO PLAINTIFF’S 1st Amended COMPLAINT  
FILED BY:  THE COUNTY OF COSTRA COSTA 
*TENTATIVE RULING:* 
 
Moot.  Please See Line 3. 
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6. 9:00 AM CASE NUMBER:  MSC21-02100 
CASE NAME:  POWELL  VS.  AIRBNB, INC. 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  AIRBNB, INC. 
*TENTATIVE RULING:* 
 
Pursuant to stipulation of the parties the hearing on Defendant’s demurrer to complaint is continued 
to December 19, 2022, at 9am.  In the future, the Court respectfully requests counsel contact the 
department to obtain available motion dates prior to submitting a stipulation for continuance.  
The department can be reached either by phone or email. 

 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC22-00125 

CASE NAME:  AGAPITO  VS.  NACELLI 
HEARING ON MOTION FOR JUDGMENT ON PLEADINGS  
FILED BY:  DEFENDANTS 
*TENTATIVE RULING:* 
 
Pursuant to the stipulation of the parties the Court continues the motion for judgment on pleadings 
to January 30, 2023, at 9am.  In the future, the Court respectfully requests counsel contact the 
department to obtain available motion dates prior to submitting a stipulation for continuance.  
The department can be reached either by phone or email. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC22-00188 
CASE NAME:  PERUMAL  VS.  MAYARI DEVELOPMENT 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY:  HENRY R. ORTIZ 
*TENTATIVE RULING:* 
 
Under Code of Civil Procedure 473(b) a court, within a specified time, may set aside a default 
judgment. Any request for a set aside must be accompanied by a proposed answer or other 
responsive pleading. (See Code of Civil Procedure 473(b).) While Defendant Ortiz’s motion to set aside 
contains exhibits marked proposed answer, Defendant Ortiz’s motion to set aside does not contain an 
actual proposed answer. However, as this case is currently stayed, pending binding arbitration, the 
Court will excuse Defendant Ortiz’s failure to file a proposed answer or other responsive pleading 
thus allowing him to participate in arbitration. The motion to set aside default is granted. 
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9. 9:00 AM CASE NUMBER:  MSC22-00472 
CASE NAME:  SAUSAL CORP  VS.  DEVICE DEVELOPMENT 
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY:  ROBERT V. SCOTT 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Robert V. Scott (“Scott” or “Defendant”)’s Demurrer. The Demurrer 

relates to Plaintiff Sausal Corporation (“Sausal” or “Plaintiff”)’s First Amended Complaint (“FAC”) for 

(1) breach of contract, (2) breach of express warranty, (3) breach of implied warranty, (4) negligence, 

(5) express indemnity, (6) equitable indemnity, (7) declaratory relief, (8) intentional 

misrepresentation, and (9) negligent misrepresentation. 

Defendant demurs to all Plaintiff’s causes of action for pursuant to Code of Civil Procedure (“CCP”) 

§ 430.10(e) on several grounds. 

For the following reasons, the Demurrer is overruled. 

Request for Judicial Notice 

Defendant requests the Court take judicial notice of several documents from the Superior Court of 
the State of Arizona (case no. CV2021-008958) as well as Contra Costa County Superior Court case no. 
N21-1749. The unopposed request is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Factual Background 

Plaintiff Sausal provides general contracting services. (FAC at ¶ 2.) Sausal was engaged by the 
Hayward Area Recreation and Parks Department for renovation and rail replacement of a kiddie train 
track ride. (Id. at ¶ 3.) Specifically, renovation of an existing oval-shaped kiddie-train ride by installing 
new track, in accordance with plans and specifications provided by the Parks Department. (Id. at 
¶ 11.)  

The original specification provided materials be purchased from Crafton Railroad Company in Illinois. 
(FAC at ¶ 11.) When Sausal contacted Crafton, it was told that Crafton was going out of business. (Id.) 
Consequently, Sausal subcontracted with The Railway Factory, LLC in Arizona. (Id. at ¶ 12.) According 
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to the FAC, Railway signed Sausal’s subcontract in July 2019 and Sausal signed the agreement on May 
1, 2020. (Id.) 

In May 2020, Sausal was first contacted by Defendant Scott, who represented himself as the new 
owner of Railway on May 27, 2020. (FAC at ¶ 13.) Scott proposed that he and his company Railway 
“bring on Railway Factory workers as Sausal company employees for the purpose of the rail 
installation.” (Id.) Specifically, Scott agreed to “subcontract to Sausal [the labor] portion of the 
contract through The Railway Factory” and supply materials through a separate entity at the same 
total price as the Railway proposal. (Id.)  

Subsequently, Railway’s laborers came to California to complete the project, under Scott’s control 
and direction. (FAC at ¶ 14.) Plaintiff alleges that there were multiple errors in the installation, 
requiring Sausal to incur additional costs to resolve them. (Id.) Plaintiff further alleges that because of 
Railway’s and Scott’s failure to install the train tracks in accordance with the Parks Department’s 
plans and specifications, the Parks Department withheld substantial funds from Sausal for an 
extended period of time, and significantly delayed accepting the Project, to Sausal’s detriment and 
harm. (Id. at ¶ 16.) 

Analysis 

(1) Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, (2) 
plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the resulting 
damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.) 

Defendant argues that “[t]o establish a cause of action for breach of contract … the plaintiff must 
prove some breach of duty by the defendant.” (Dem. at 14:21-24 [citing Richman v. Hartley (2014) 
224 Cal.App.4th 1182, 1186].) The Court notes that duty is not an essential element of breach of 
contract. (See Oasis W. Realty, supra, at p. 821.) The Court understands Defendant’s argument to be 
that Scott as an individual was under no contractual obligation to Plaintiff to provide labor on the 
Project. Defendant also argues that “the FAC does not identify any contractual term Defendants 
breached.” 

The FAC alleges that (1) “Plaintiff entered into an agreement with Defendants” and “[u]nder the 
terms of the Agreement, Defendants agreed to supply the laborers for the train track replacement 
Project, and directed the workers who performed the Project” (FAC at ¶ 18); (2) “Plaintiff performed 
all conditions, covenants and promises it was required to perform under the Agreement, except as 
excused, waived or prevented by Defendants” (id. at ¶ 20); (3) “Defendants failed to timely and 
properly perform their obligations under the Agreement, failed to properly perform the work of the 
Project, failed to accept responsibility for costs incurred by Plaintiff to correct Defendant’s improper 
performance of work, and subsequently failed to remedy its inadequate performance at all” (id. at 
¶ 19); and (4) “[a]s a direct and proximate result of the breaches of contract by Defendants … Plaintiff 
was damaged” (id. at ¶ 21). Plaintiff has alleged facts sufficient to state a claim for breach of contract. 

Because the Court concludes that the Plaintiff has alleged facts sufficient to state a claim for breach of 
contract against Scott, it need not reach the argument that the alter ego allegations of the FAC are 
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insufficient. 

The Demurrer to this cause of action is overruled. 

(2) breach of express warranty and (3) breach of implied warranty 

Because Defendant demurs to Plaintiffs’ claims for breach of express warranty and breach of implied 

warranty on the same grounds as he does for breach of contract, the Court overrules the Demurrer to 

these causes of action. Plaintiff has alleged an agreement with Defendant. (FAC at ¶ 18.)  

That said, the Court notes that it has not been able to locate any California authority that would 

support a cause of action for breach of express or implied warranty for performance of services rather 

than a product. The Court welcomes any clarity with respect to these claims in any further 

amendment to the FAC.  

(4) negligence 

Defendant demurs to this cause of action on the grounds that it “do[es] nothing more than restate 
deficient breach of contract allegations” and is barred by the economic loss rule. (Dem. at 17:16-20.) 

“[C]onduct amounting to a breach of contract becomes tortious only when it also violates a duty 
independent of the contract arising from principles of tort law.” (Erlich v. Menezes (1999) 21 Cal.4th 
543, 551. “The economic loss rule requires a purchaser to recover in contract for purely economic loss 
due to disappointed expectations, unless he can demonstrate harm above and beyond a broken 
contractual promise.” (Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 988.) 
However, Robinson created an exception to the economic loss rule, holding that it does not bar claims 
for fraud and intentional misrepresentations which are independent of the contract that is alleged to 
have been breached. (Robinson, supra, 34 Cal.4th at p. 991.) The Supreme Court reasoned that a 
breach of contract remedy assumes the parties to a contract can negotiate the risk occasioned by a 
breach; given this negotiation, it is “appropriate to enforce only such obligations as each party 
voluntarily assumed, and to give him only such benefits as he expected to receive….” (Id., citing 
Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7 Cal.4th 503, 517.) Robinson expressly 
limited the exception it created to “a defendant’s affirmative misrepresentations on which a plaintiff 
relies and which expose plaintiff to liability for personal damages independent of the plaintiff’s 
economic loss.” (Id. at p. 993.)  

Here, Plaintiff has alleged intentional misrepresentations including that Railway represented that it 

would provide #12 rail for the Project but intended to supply rails that were 6KG. (FAC at ¶¶ 55-56, 

66.) (Although Defendant argues on reply that Scott’s statement that he would supply the rail based 

on the all the values The Railway Factory used “amounts to a restatement of an alleged contractual 

promise and therefore cannot form the basis of a misrepresentation claim” (Reply at 7:6-7), this 

argument is not supported by any authority.) Plaintiff has alleged facts sufficient to state a claim for 

intentional misrepresentation. Consequently, Plaintiff’s cause of action for negligence comes within 

the exception to the economic loss rule for affirmative misrepresentations. 

Defendant’s demur to this cause of action is overruled. 
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(5) express indemnity and (6) equitable indemnity 

Defendant demurs to this cause of action on the grounds that “Sausal agreed to be responsible for 

the labor portion of the Project, and it therefore cannot sue Scott based on allegedly deficient labor.” 

(Dem. at 14:13-14.) However, because Defendant demurs to Plaintiffs’ claims for breach of express 

indemnity and breach of equitable indemnity on the same grounds as he does for breach of contract, 

the Court overrules the Demurrer to these causes of action. 

(8) intentional misrepresentation and (9) negligent misrepresentation 

Defendant demurs to Plaintiff’s claims for intentional and negligent misrepresentation on the grounds 

that they are barred by the operation of res judicata under Arizona law. Plaintiff argues that because 

Scott was not a party to the Arizona matter in his personal capacity, that matter does not act as res 

judicata as to him. On reply, Defendant argues that because Sausal admitted Scott was in privity with 

Device Development (party to the Arizona judgment), they are bound by the preclusive effect of the 

judgment. 

Defendant’s argument is essentially that intentional misrepresentation and negligent 

misrepresentation were compulsory counterclaims in the first action and therefore the principle of 

res judicata operates to bar them here. The cited case law appears to support this argument. (See 

Peterson v. Newton (Ct. App. 2013) 232 Ariz. 593, 595 [claim preclusion prevents a plaintiff from 

bringing a second lawsuit when a prior judgment on the merits was rendered by a court of competent 

jurisdiction and the matter now at issue between the same parties or their privities was, or might 

have been, determined in the former action]; Corbett v. ManorCare of Am., Inc. (Ct. App.2006) 273 

Ariz. 618, 630 [examples of persons in privity include employers and employees]; Levin v. Hindhaugh 

(App. 1990) 167 Ariz. 110, 111 [“In Arizona, a compulsory counterclaim must be asserted against the 

plaintiff in order to avoid the application of the principle of res judicata.”].)  

That said, the “admission” that Scott was in privity with Device Development by Plaintiff is less clear. 

The paragraphs Defendant cites to in the initial complaint in this matter are not so decisive as 

Defendant contends. The Court cannot conclude that an essential element of res judicata (specifically, 

privity between Scott and Device Development) has been met on the pleading before it. As a 

consequence, the Court overrules the Demurrer to these causes of action. 
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10. 9:00 AM CASE NUMBER:  MSN19-0962 
CASE NAME:  GOALS FOR AUTISM  VS.  ROSAS 
HEARING ON MOTION TO STIRKE OR TAX MEMORANDIUM OF COSTS  
FILED BY:  DEFENDANT 
*TENTATIVE RULING:* 
 
Defendant’s motion to strike/tax memorandum of costs on appeal is granted. 

 
 

  
    

11. 9:00 AM CASE NUMBER:  N22-1775 
CASE NAME:  KAISER FOUNDATION HOSPITALS  VS.   PERI HO 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  PERI HO 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer to the complaint for unlawful detainer filed by plaintiff Kaiser 

Foundation Hospitals against a patient ("PH") and the patient's spouse ("KH"). The hearing on the 

demurrer is continued to 9:00 a.m. on November 28, 2022 in order for the parties to meet and 

confer and to submit supplemental briefing.  

Code of Civil Procedure section 430.41(a) mandates that the defendant filing a demurrer to a 

complaint meet and confer with the plaintiff by telephone or in person at least five days prior to filing 

the demurrer to discuss with the plaintiff all the party's objections to the pleading. The demurring 

party is required to file a declaration regarding the party's compliance with this meet and confer 

obligation with the demurrer. Defendants failed to file a declaration reflecting compliance with the 

statute. Defendants are ordered to comply with their obligations under Code of Civil Procedure 

section 430.41(a) and to file a declaration of compliance by no later than November 10, 2022, 

concurrently with their initial supplemental brief as set forth below. 

The Court requests supplemental briefing by the parties to address the following issues: 

1. Does the Complaint state a cause of action for unlawful detainer against PH in light of the 

Complaint's allegations of a hospital-patient relationship between Plaintiff and PH? (See, e.g., 

Code Civ. Proc. §§ 1159-1161b; Stancil v. Superior Court (2021) 11 Cal.5th 381, 395, 397-398 

[holding a motion to quash summons not proper procedure to dispute the merits of the 

complaint's allegations, "A plaintiff may file an unlawful detainer complaint under certain 

circumstances detailed in section 1161. (Bawa v. Terhune (2019) 33 Cal.App.5th Supp. 1, 5 

[“A tenant is guilty of an unlawful detainer and may be properly evicted only when the 

landlord proves the tenant falls within at least one of the enumerated circumstances” set 

forth in § 1161].) Section 1161 specifies a tenant of real property is guilty of unlawful detainer 
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only in specific circumstances, where the tenant: fails to vacate after their termination as an 

employee, agent, or licensee [citations omitted]; is in default for nonpayment of rent 

[citations omitted]; breaches a material term of the lease [citations omitted]; commits waste, 

allows a nuisance on the premises, or uses the premises for an unlawful purpose [citations 

omitted]; or fails to deliver possession to the landlord after having given written notice of 

their intention to terminate [citations omitted]. For a complaint to sound in unlawful 

detainer, it must allege the tenant is guilty of unlawful detainer under section 1161."].) 

(See also Greene v. Municipal Court (1975) 51 Cal.App.3d 446, 450 [holding complaint failed 

to state an unlawful detainer cause of action].)  

2. Does the unlawful detainer cause of action state a cause of action against the patient's 

spouse (KH) based on the facts alleged? 

a. Are there any facts alleged that KH is in possession of or occupying a portion of the 

premises essential to state an unlawful detainer cause of action against KH based on 

a landlord-tenant relationship or other relationship recognized as the basis for 

unlawful detainer? 

b. Does KH's alleged right to make medical decisions for PH state a basis for an unlawful 

detainer cause of action against KH? 

c. Is the remedy against KH requested in paragraph 2 of the prayer for relief a remedy 

available in an unlawful detainer action (see, e.g., ? 

3. What is the legal basis for defendants' implicit argument in the demurrer that (a) the patient 

PH Is a "tenant" of the hospital, and (b) the hospital (or the patient's room in the hospital) is a 

"residential real property," a "dwelling," or a "dwelling unit" under the Tenant Protection Act 

of 2019, other related statutes relied on by defendants in their demurrer, or other unlawful 

detainer statutes? (See, e.g., Civ. Code § 1946.2(a) [statute applies to "tenant" at "residential 

real property"]; Civ. Code § 1946.2(e)(2) ["residential real property" defined as a "dwelling or 

unit that is intended for human habitation"]; Civ. Code § 1940 [defining "dwelling unit" as "a 

structure or the part of a structure that is used as a home, residence, or sleeping place by one 

person who maintains a household . . ."].) (Compare to decisions addressing claims not at 

issue in this case but explaining purpose of hospital and its relationship with patient, such as 

Shepard v. Alexian Brothers Hosp. (1973) 33 Cal.App.3d 606, 611 [". . . [A] hospital is primarily 

devoted to the care and healing of the sick. . . . [A hospital's] paramount function [is to 

furnish] trained personnel and specialized facilities in an endeavor to restore the patient's 

health. . . . The patient who enters a hospital goes there . . . to . . . obtain a course of 

treatment [citations]."]; San Diego Hospital Assn. v. Superior Court (1994) 30 Cal.App.4th 8, 16 

[among other decisions holding "the nature of the hospital's function, i.e., providing 

professional services" does not support imposing strict tort liability on a hospital for defective 

products or equipment used in the course of medical services]; Pierson v. Sharp Memorial 

Hosp. (1989) 216 Cal.App.3d 340, 347 ["A hospital 'is engaged in the process of providing 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  10/31/2022 
 

 

Page 15 of 24 

 

everything necessary to furnish the patient with a course of treatment.' [Citation omitted.] 

A patient's room is part of the specialized facilities enabling the patient to receive 24-hour 

nursing care and immediate access to other vital medical services. [Citation omitted.] 

The room is an integral component of the professional medical services hospitals provide. 

[Citation omitted.]"].) 

The parties shall file simultaneous supplemental briefs addressing these issues, with supporting legal 

authority, no more than 10 pages in length exclusive of the cover page and tables, if any, on or before 

November 10, 2022. The parties may file a response to the other party's (or parties') supplemental 

brief of no more than seven pages on or before November 17, 2022. 

 
 

  
    

12. 9:00 AM CASE NUMBER:  N22-1829 
CASE NAME:  OSCAR FLORES  VS.  REGAL SOLAR ELECTRIC INC. 
HEARING ON PETITION TO RELEASE PROPERTY FROM MECHANIC'S LIEN  
FILED BY:  PETITIONER  
*TENTATIVE RULING:* 
 
Petition to release property from mechanic’s lien is granted. Petitioner Flores is awarded $6,000 for 
attorney fees. 

 
 

  
    

13. 9:00 AM CASE NUMBER:  N22-1846 
CASE NAME:  PETITION OF QUALITY LOAN SERVICE CORP. 
HEARING ON PETITION RE UNRESOLVED CLAIMS AND DEPOSIT OF UNDISTRIBUTED PROCEEDS 
FILED BY:  PETITIONER 
*TENTATIVE RULING:* 
 
Motion continued for Petitioner to file proof of service or to complete service of the petition to 
December 19, 2022, at 9am. 
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14. 9:00 AM CASE NUMBER:  MSC20-01080 
CASE NAME:  BUNAG  VS.  DERKSEN 
HEARING ON MOTION  FOR SUMMARY JUDGMENT 
FILED BY:  KIMBERLY BYRNE 
*TENTATIVE RULING:* 
 

Defendant Kinder’s Custom Meats, Inc.’s (“Kinder’s”) Motion for Summary Judgment on the 

Complaint of Plaintiffs Corazon Matias Bunag, et al., is denied. 

Background 

Plaintiffs’ decedent, Christopher Rey Bunag, was killed while riding his bicycle in Crockett, 

California, on July 24, 2019, after defendant Kylie Derksen struck him with her vehicle. Derksen was 

employed by Defendant Kinder’s as a Shift Lead at the time. Plaintiffs contend that Derksen was in the 

course and scope of her employment for Kinder’s when the accident occurred because post-shift 

drinking and marijuana use was a customary incident of Derksen’s employment. During the course of 

her work, Derksen had become friendly with Kimberly Byrne, Kinder’s Assistant General Manager and 

one of Byrne’s direct supervisors. On July 24, 2018, both Derksen and Byrnes’ shifts ended in the 

afternoon around 2-3:00 p.m. After the two got off work, they went to a restaurant and bar called 

The Warehouse Café, where Derksen drank alcohol and smoked marijuana. Derksen and Byrne were 

joined at the bar by two of Derksen’s friends. After everyone finished at The Warehouse, Byrne 

invited Derksen and her friends to Byrne’s house. Derksen left The Warehouse around 7 p.m. and 

struck Bunag on the way to Byrne’s. 

Derksen and Byrne’s after-work activities were not part of a work-sponsored event. Derksen 

was driving her own vehicle at the time of the accident and was not performing any work for Kinder’s. 

Derksen was not obligated to go drinking with Byrne on July 24 as part of her work with Kinder’s, nor 

pressured to do so, but Derksen frequently had after-work drinks with Byrne.  

Derksen testified it was possible she smoked marijuana during her shift at Kinder’s on July 24, 

2018 but none of Derksen’s coworkers observed her doing so. (See Def.’s Statement of Undisputed 

Material Facts [“SUMF”], Nos. 1-21.)  

Derksen was using marijuana “pretty much every day” before the collision in this case. 

Derksen testified that she sometimes smoked marijuana while working at Kinder’s and would typically 

smoke it in the back of the building. Derksen testified that Kinder’s employees smoked marijuana on 

their breaks and, as long as they were getting their jobs done, it was not an issue. In the months 

leading up to the collision, Derksen texted regularly with a contact in her phone, “Haylee work 

(+9258268712),” about smoking marijuana during her work breaks. Derksen smoked or tried to 

smoke marijuana with Haylee on the following work dates: June 17, 19, 21, 22 and 29; and on July 2, 

5, 7, and 15. (Plfs.’ Separate Statement of Additional Material Facts, Nos.45, 46, 50; Declaration of 
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Emily L. Dahm, pars. 12-13, Exs. L and M.) 

Plaintiffs submit evidence that if Derksen consumed marijuana during her shift at Kinder’s on 

July 24, it would have contributed to impairment at the time of the accident. (Barley Decl., pars. 4-8.) 

Legal Standard 

The party moving for summary judgment bears the burden of persuasion that there is no 

triable issue of material fact and that he is entitled to judgment as a matter of law. (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 849-850). 

In determining a motion for summary judgment, the court is “required to view the evidence 

and the reasonable inferences therefrom in the light most favorable to the party opposing the 

summary judgment motion; doubts as to whether there are any triable issues must be resolved in 

favor of the opposing party; and equally conflicting evidence or inferences require denial of a 

summary judgment motion.” (Essex Ins. Co. v. Heck (2010) 186 Cal.App.4th 1513, 1522) 

 Analysis of Motion 

As cautioned by the leading treatise on California civil procedure before trial, “[ijnclude only 

those facts which are truly material to the claims or defenses involved because the separate 

statement effectively concedes the materiality of whatever facts are included. Thus, if a triable issue 

is raised as to any of the facts in your separate statement, the motion may be denied.” (Weil & 

Brown, Cal. Prac. Guide Civ. Pro. Before Trial §10:95.1 [citing Nazir v. United Airlines, Inc. (2009) 178 

Cal.App.4th 243, 252; Insalaco v. Hope Lutheran Church of West Contra Costa County (2020) 49 

Cal.App.5th 506, 521]). 

Kinder’s asserts as a material fact that Derksen did not use marijuana during her shift on July 

24, 2018, prior to going to The Warehouse. As evidence, Kinder’s points to Derksen’s deposition 

testimony that she did not recall if she smoked marijuana on that day. (SUMF Nos. 8-9.) 

The Court finds that this cited portion of Derksen’s deposition testimony does not establish 

an undisputed issue of fact that Derksen did not use marijuana at work on the date of the accident. 

(See Mamou v. Trendwest Resorts, Inc. 165 Cal.App.4th 686, 695, fn. 7.) The Court also finds that the 

remainder of Derksen’s deposition testimony on this point, in addition to other evidence in the 

record, sufficient to create a triable issue of fact. Derksen initially claimed not to remember if she 

used marijuana on the date of the accident. (Derksen Depo. at pp. 46:17-24, 76:10-17, Ex. B to Plfs.’ 

compendium of evidence.) However, when Derksen was asked in deposition about her inconsistent 

interrogatory response stating she had “smoked marijuana throughout the day prior to visiting The 

Warehouse” she testified that it was possible she did. (Derksen Depo., pp. 165:7-166:3, 166:7-

167:22.)  

Counsel: Did you smoke marijuana while you were on the job at Kinder’s on July 24, 
2018? 
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Derksen: No, I did not.  

(76:10-12.) 

Counsel: [Again] Did you consume any marijuana on July 24th, 2018, while you were at 
work? 

Derksen: I don’t remember.  

Counsel: Is it possible that you did? 

Derksen: Possibly. 

(165:7-11.) 

Counsel: So as I understand it, you don’t have a specific recollection, but you have 
indicated that it is possible you consumed marijuana while working at Kinder’s on July 24, 
2018. 

Derksen: It is a possibility on my lunch break maybe, but I don’t recall.  

Counsel: Okay. I want to mark as Exhibit 5, your response to the Plaintiffs’ form 
interrogatories, Set No. 2.  

[…] 

Counsel: And you do remember this document, Exhibit [5] as your response to some of 
the interrogatory questions my office sent over? 

[…] 

Counsel: Okay, and I am going to focus you on your answer to Form Interrogatory 2.13. 
This interrogatory asks whether within the 24 hours before the accident you had consumed 
any kind of substance and when and where and how much….and your answer was…that you 
had two drinks from the Warehouse in Port Costa and, quote, “smoked marijuana throughout 
the day prior to visiting The Warehouse.” Do you recall that response? 

Derksen: I do not. I mean, I do, yes. But I don’t know about the throughout the day. I 
know we did it at The Warehouse, but other than that I don’t remember smoking. 

Counsel: Is it your testimony that your prior interrogatory response which you gave 
under penalty of perjury is untruthful? 

Derksen: Again, I can’t be sure whether I did nor not. So I’m not sure. 

(165:25-167:22.) 

The foregoing testimony, when considered with other record evidence that Derksen was a 

habitual and daily smoker of marijuana (Derksen Depo. at 214:19-215:17, Byrne Depo. at 109:8-

111:12), including at work, creates a dispute as to whether she smoked marijuana during her shift on 

the date of the accident. And because Kinder’s motion identifies this as a material fact for each of the 
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issues on which it seeks summary adjudication, that is sufficient to deny the motion. 

Kinder’s Objections to Evidence Nos. 2 (Barley Decl. at 7:26-8:2) and 16 (Haylee texts) are 

overruled. The Court declines to rule on the remaining evidentiary objections because they are not 

material to the disposition of this motion. (CCP § 437c, subd. (q).) 

For these reasons, the motion is denied. Plaintiffs, as the prevailing parties, are directed to 

prepare a formal order complying with CCP section 437c(g) and Cal. Rules of Court, rule 3.1312. 

 
 

 
    

19. 9:00 AM CASE NUMBER:  MSC20-01632 
CASE NAME:  SFORZA VS DIDONATO 
 HEARING ON SUMMARY MOTION 
FILED BY DEFENDANTS DIDIONATO 
*TENTATIVE RULING:* 
 

The Motion of Defendants Paul D. Didonato and Joann D. Didonato for Summary Judgment on 

the Complaint of Plaintiff David Sforza is denied, for the following reasons. 

Material Facts 

The facts material to the resolution of this motion are not in dispute. Defendants Paul D. 

Didonato and Joann D. Didonato (sometimes, “Owners”) hired licensed general contractor, Coster 

Construction (“Contractor”), to perform work at their residential property in Bethel Island, California. 

(Defs.’ Separate Statement of Undisputed Material Fact [“SUMF”] No. 1.) On November 16, 2018, 

Owners and Contractor entered into a Short Form Prime Contract Between Owner & Contractor (the 

“Contract”). (Id., No. 2.) The Contract called for the construction of a garage and a new addition to the 

property. (Id., No.3.) Section 13 of the Contract required Contractor to indemnify Owners from claims, 

demands and liabilities arising out of property damage or personal injury caused, or alleged to be caused, 

by Contractor or its subcontractors, suppliers, employees, agents or representatives. (Id., No. 4.) Section 

14.1.1 of the Contract set forth the types of insurance coverage Contractor was required to have and 

included workers’ compensation insurance. (Id., Nos. 5, 6.) The Contract further specified that the 

contractor referenced in the Contract was Coster Construction, License #88796. (Id., No. 7.) Coster 

Construction held a contractor’s license through the California Department of Consumer Affairs 

Contractor State License Board when it contracted with Owners. (Id., Nos. 8-9.)  

On July 8, 2019, Plaintiff David Sforza was working for Coster Construction on Defendants’ 

property. (SUMF, No. 13.) Plaintiff was working on the roof of a structure. (Id., No. 14.) When Plaintiff 

went to pick up a piece of plywood the wood framing beneath him broke and he fell. (Id., Nos. 15-16.) 

Plaintiff has alleged that defendants were negligent because, without the benefit of restraints required 

by California law, he fell through the roof and landed several feet down to the ground, sustaining serious 

injuries. (Complaint, ¶¶ 19-21.) Coster Construction did not have workers’ compensation insurance when 
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Plaintiff’s fell on July 8, 2019. (SUMF, No. 17.) 

Owners assert they did not retain control over safety conditions at the worksite, did not direct 

the work being performed there, and did not affirmatively contribute to Plaintiff’s injuries. Owners assert 

that all of Plaintiff’s direction was taken from Coster Construction. (Id., Nos. 18-21.) Plaintiff asserts that 

Owners retained control over the project and were actively involved in construction of the project.  

On August 20, 2020, Plaintiff brought suit against Coster Construction, its owner, Frederick A. 

Coster, Jr. (“Coster”), and Defendants Paul and Joann DiDonato. Plaintiff’s complaint alleges causes of 

action for premises liability, negligence, and negligence per se, as against all defendants. Plaintiff alleges 

intentional torts of assault, battery, and fraudulent conveyance as to defendants Coster Construction and 

its principal Coster. (Id., Nos. 22-24.)  

On April 15, 2021, the DiDonatos answered the complaint and filed a cross-complaint against 

Coster for express indemnity, breach of contract and declaratory relief. Coster filed for Chapter 7 

bankruptcy, including his “aka” Rick Coster and his “dba” Coster Construction while this case was 

pending. (Id., Nos. 25-26.) Coster has since been dismissed from the case.  

The DiDonatos now move for summary judgment. They contend that Coster Construction was an 

independent contractor (and thus by implication that only Coster was Plaintiff’s employer). They argue 

that by application Privette v. Superior Court of Santa Clara County (1993) 5 Cal.4th 689, liability against 

them is barred. They argue the “Privette rule” applies even where there is no workers’ compensation 

coverage available, citing to Lopez v. C.G.M. Development, Inc. (2002) 101 Cal.App.4th 430 (Lopez) and 

Bell v. Greg Agee Construction, Inc. (2004) 125 Cal.App.4th 453 (Bell). 

Plaintiff argues that Coster Construction’s failure to maintain workers' compensation insurance 

as required by law means the DiDonatos are not entitled to the protection of the Privette rule. Plaintiff 

argues that under Business and Professions Code section 7125.2, an otherwise active contractor’s license 

is automatically suspended when it fails to obtain workers’ compensation insurance. Since Coster 

Construction was not licensed by operation of section 7125.2, Plaintiff must be deemed a direct 

employee of the DiDonatos, because under Labor Code 2750.5, possession of a valid contractor’s license 

is a “a condition of having independent contractor status.” (Labor Code § 2750.5; Jones v. Sorenson 

(2018) 25 Cal.App.5th 933, 942.) In the alternative, if the Privette rule applies, Plaintiff argues there are 

triable issues of fact whether the “retained control” exception to that rule also applies. 

Judicial Notice 

Plaintiff’s request for judicial notice of “Contractor’s License Detail for License #858796,” and 

“Workers’ Compensation History” obtained from the California Contractors State License Board on 

August 4, 2022, and which are attached as Exhibits 1 and 2 to the Declaration of P. David Cienfuegos, is 

denied. Judicial notice is requested pursuant to CCP section 128.7 which does not authorize the Court to 

take judicial notice of these documents. 
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The Privette Rule and Exceptions 

 In Privette, a homeowner hired a licensed contractor, who carried workers' compensation 

insurance, to install a new roof on his duplex. An employee of the roofing contractor was injured and 

subsequently sued the homeowner in tort. (Privette, supra, 5 Cal. 4th at pp. 692-693.) Privette observed 

that “the rule of workers' compensation exclusivity, which shields an independent contractor who pays 

workers' compensation insurance premiums from further liability to its employees for on-the-job injuries, 

should equally protect the property owner who, in hiring the contractor, is indirectly paying for the cost 

of such coverage, which the contractor presumably has calculated into the contract price. Therefore, … 

the property owner should not have to pay for injuries caused by the contractor’s negligent performance 

of the work when workers' compensation statutes already cover those injuries.” (Id. at p. 699; see also 

Toland v. Sunland Housing Group, Inc. (1998) 18 Cal. 4th 253, 267 [“it would be unfair to impose liability 

on the hiring person when the liability of the contractor, the one primarily responsible for the worker's 

on-the-job injuries, is limited to providing workers' compensation coverage”].) 

There are exceptions to the Privette doctrine. As relevant here, under the "retained control” 

exception, “a hirer owes a duty to a contract worker if the hirer retains control over any part of the work 

and actually exercises that control so as to affirmatively contribute to the worker’s injury.” (Hooker v. 

Department of Transportation (2002) 27 Cal.4th 198, 202).)  

In negligence cases, where an independent contractor’s employee suffers a worksite injury, the 

hirer who invokes the Privette doctrine and moves for summary judgment must present a factual 

showing for the doctrine to apply. That factual showing is the hirer employed the independent 

contractor for work at the jobsite and the employee was injured while working at the site. (Alvarez v. 

Seaside Transportation Services LLC (2017) 13 Cal. App. 5th 635, 644.) 

Analysis and Order 

Plaintiff reasons that under this scenario, he must be considered the direct employee of 
DiDonatos under Labor Code section 2750.5; and, as his direct employer, they have not shown they are 
entitled to the benefit of the Privette rule. The Court agrees. 

Plaintiff alleged generally that at the time he was injured he had been hired by Coster 
Construction to provide construction labor on the project and Coster and the DiDonatos were acting as 
joint venturers. (See Compl., ¶¶ 10, 16.) It is also undisputed that at the time of Plaintiff’s injury, Coster 
Construction was required to have, but did not have, workers’ compensation insurance. (SUMF No.17.) 
Coster Construction was therefore not validly licensed at the time Plaintiff was injured. (Bus. & Prof. 
Code, § 7125.2.) Plaintiff argues that since Coster Construction’s otherwise active contractor’s license 
was automatically suspended under Business and Professions Code section 7125.2, he must be deemed 
an employee of Defendants, as possession of a contractor’s license is a condition of having independent 
contractor status since under Labor Code section 2750.5.  

Section 2750.5 of the Labor Code provides in part:  

"There is a rebuttable presumption affecting the burden of proof that a worker performing 
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services for which a license is required pursuant to Chapter 9 (commencing with Section 7000) of 
Division 3 of the Business and Professions Code, or who is performing such services for a person 
who is required to obtain such a license is an employee rather than an independent contractor. . 
." 

The DiDonatos do not dispute that defendant Coster Construction and Plaintiff were hired to perform a 
kind of work for which a contractor’s license was required or that Coster was unlicensed on the date of 
Plaintiff’s injury. Therefore, the DiDonatos are presumed to be the employer of Plaintiff. (See Mendoza v. 
Brodeur (2006) 142 Cal.App.4th 72, 79–81; Moehring v. Thomas (2005) 126 Cal.App.4th 1515, 1520 
[presumption applies in both compensation and tort cases]; Neighbours v. Buzz Oates Enterprises (1990) 
217 Cal.App.3d 325, 330.) 

Defendants argue a lack of workers’ compensation insurance does not foreclose application of 
Privette, relying on Lopez v. C.G.M. Development, Inc. (2002) 101 Cal.App.4th 430 (Lopez) and Bell v. Greg 
Agee Construction, Inc. (2004) 125 Cal.App.4th 453 (Bell). The DiDonatos offer no analysis of section 
2750.5 or why, notwithstanding section 2750.5, the public policy issues discussed in Privette support the 
denial of Plaintiff’s claims. The Court does not find citation to Lopez or Bell to be persuasive or 
conclusive. 

In Lopez, the Second District held that the peculiar risk doctrine did not permit a subcontractor's 
employee to bring a personal injury action against the property owner, notwithstanding that the 
subcontractor did not have workers' compensation insurance. (Lopez, supra, 101 Cal.App.4th at 443-
444.) The Lopez court felt that the availability of benefits under the UEBTF was sufficient to protect the 
injured worker, and that as a matter of public policy, the hirer should not suffer where the independent 
contractor was the one at fault. (Id. at 444-445.) The Court did not discuss Labor Code section 2750.5 (or 
its decision in Zellers v. Playa Pacifica, Ltd. (1998) 61 Cal.App.4th 129 in which the same division applied 
section 2750.5 to find the plaintiff a statutory employee of the property owner who hired a licensed 
contractor whose license was expired at the time the employee was injured). The Lopez court stated, 
“When a person seeks to hire the services through a licensed independent contractor, it is reasonable to 
anticipate the independent contractor will insure against the risk and the cost of the insurance will be 
passed on as part of the contract.” (Lopez, supra, 101 Cal.App.4th at 445.)  

In Bell, Bell an employee of a framing subcontractor (Kincaid) was injured when wind blew an 
improperly braced wall on top of him. (Id. at 457.) Bell’s employer, Kincaid, did not carry workers’ 
compensation insurance. (Id at 457.) The Fourth District agreed with Lopez and held that the hirer (Agee) 
was not liable, even though Kincaid had no workers’ compensation coverage at the time of Bell’s injury. 
Notably, in Bell, Kincaid had insurance coverage at the time it entered into the subcontract with Agee 
and presented Agee with a proof of insurance form. (Bell at 467.) Under that set of factual circumstances, 
the Court found no support for Bell’s contention that the cost of coverage was not included in the 
contract price and that imposition of peculiar risk liability upon Agee would ensure the promotion of safe 
construction practices. (Bell at 467.) However, as in Lopez, the Court in Bell did not consider the 
applicability of Labor Code section 2750.5.  

Privette was based on the fact that the contractor who hired the injured employee was an 
independent contractor, and the employee was employed by the independent contractor. In both Lopez 
and Bell the Court found the independent contractor was licensed but had no worker’s compensation 
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insurance. This is not our facts here. 

It is worth noting that Business and Professions Code 7125.2 was amended in 2002 effective 
January 1, 2003, resulting in an automatic suspension of license for failure to maintain workers’ 
compensation insurance coverage effective upon the earlier of the following: (1) On the date the 
relevant workers’ compensation insurance coverage lapses or; (2) On the date that workers’ 
compensation coverage is required to be obtained. At the time of the resulting injury in both Lopez and 
Bell an automatic suspension of one’s license for failing to carry workers’ compensation insurance 
immediately upon a lapse of workers’ compensation insurance or failure to obtain worker’s 
compensation insurance was not the law.  

Defendants DiDonatos attempt to distinguish Zellers v. Playa Pacifica, Ltd. where the court 
granted the motion for summary judgment. In Zellers the court found the homeowner was the employer 
of injured worker but determined the exclusive remedy available to plaintiff was the homeowner’s 
insurance that had already paid plaintiff’s workers’ compensation claim. That is not our case here. The 
DiDonatos argue they are not the employer. The Court is unaware of any workers’ compensation claim 
that has been paid by the DiDonatos’ insurance carrier.  

Defendants DiDonatos in their supplemental briefing cite Smith v. Workers’ Comp. Appeals Bd. 
(2002) 96 Cal.App.4th 117. In that case the court found the contractor held a valid license since the 
suspension of a license for failure to maintain workers’ compensation insurance occurred 30 days after 
notice was sent and, in that case, no such notice was sent. Again, this is not the case before us. Business 
and Professions Code 7125.2 no longer requires notice to be sent nor a 30-day grace period before a 
contractor’s license is suspended. Rather, a contractor’s license is suspended for failure to carry workers’ 
compensation insurance either on the date the coverage lapses or the date workers’ compensation 
coverage is required to be obtained. Such suspension is automatically triggered when either of two 
circumstances occur.  

The DiDonatos offer no analysis of section 2750.5 or why, notwithstanding section 2750.5, the 
public policy issues discussed in Privette support the denial of Plaintiff’s claims. The Court does not find 
citation to Lopez or Bell to be persuasive or conclusive. 

In the supplemental briefing Defendants DiDonatos distinguish Vebr v Culp (2015) 241 
Cal.App.4th 1044. Defendants argue the court did not find any facts supporting the homeowners were 
negligent. Defendants in bringing their motion for summary judgment have failed to argue the absence 
of any facts supporting a conclusion that they were indeed negligent. Rather the only issue before the 
court is whether Coster Construction was an independent contractor or employee. The import of Vebr v. 
Culp was the analysis that a homeowner could be the employer if the hired contractor is not licensed.  

The DiDonatos argue there is no evidence Plaintiff worked more than 52 hours in the 90 calendar 
days prior to his injury making him a statutory employee. There is also no evidence that Plaintiff did not 
work more than 52 hours in the 90 calendar days prior to his work injury.  

Because it is undisputed Coster Construction did not have a valid contractor license to perform 
the work on the project, under Labor Code section 2750.5, there is a triable issue of fact whether Plaintiff 
is deemed to be an employee of the DiDonatos. The Court finds the Privette line of cases inapplicable. 
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However, the policy behind Privette is still applicable to this case. “The ‘principal’ who hires an 
independent contractor should be subject to no greater liability than its [independent contractor] agent, 
whose exposure for injury to an employee is limited to providing workers’ compensation insurance. 
(Privette, supra, 5 Cal.4th at p. 728 citing Oslon v. Kilstofte and Vosejpka, Inc., (1971) 327 F.Supp. 583, 
587.) An employer that provides workers’ compensation coverage has no further liability. (See Labor 
Code section 3706.) 

Fact issues remain as to whether Plaintiff was a statutory employee of the DiDonatos. In light of 
this conclusion, the Court does not address Plaintiff’s argument that the “retained control” exception to 
the Privette rule applies. Summary judgment is therefore denied. 

 
 

 


